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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Parts  140  and  646 
[FHWA  Docket  No.  81-6] 

Railroad-Highway  Projects 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  proposes  to 
revise  certain  of  its  regulations 
prescribing  policies,  procedures,  and 
reimbursement  provisions  for  advancing 
Federal-aid  and  direct  Federal  projects 
involving  railroad  facilities.  The 
revisions  are  designed  to  eliminate 
unnecessary  requirements,  to  eliminate 
various  rate  setting  requirements  which 
should  allow  for  more  equitable 
reimbursement  allowances  and  to 
update  selected  requirements  as  deemed 
necessary. 

date:  Written  comments  must  be 
received  by  December  14, 1981. 

ADDRESS:  Submit  written  comments 
(preferably  in  triplicate)  to  the  Federal 
Highway  Administration,  HCC-10, 
FHWA  Docket  No.  81-6,  Room  4205, 400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  All  comments  and  suggestions 
received  will  be  available  for 
examination  at  the  above  address 
between  7:45  a.m.  and  4:15  p.m.  ET, 
Monday  through  Friday.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Carney,  Office  of  Engineering, 
202-426-0104;  Harvey  C.  Wood,  Office 
of  Fiscal  Services,  202-426-0563;  or 
Thomas  Holian,  Office  of  the  Chief 
Counsel,  202-426-0761,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590.  Office  hours 
are  fi'om  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FHWA’s  current  regulations 
concerning  railroad-highway  projects 
are  contained  in  23  CFR  Part  140, 

Subpart  I,  which  deals  with 
reimbursement  to  the  States  for  railroad 
work  done  on  Federal-aid  highways 
projects;  23  CFR  Part  646,  Subpart  A, 
which  provides  procedures  on  Federal- 
aid  projects  for  insurance  required  of 
contractors  working  on  or  about  a 
railroad  right-of-way;  and  23  CFR  Part 
646,  Subpart  B,  which  prescribes  policies 
and  procedures  for  advancing  Federal- 
aid  projects  involving  railroad  facilities. 


The  following  items  discuss  the 
primary  features  of  the  proposed 
regulation  changes: 

1.  The  existing  reimbursement 
regulation,  23  CFR  140,  Subpart  I, 
Reimbursement  for  Railroad  Work, 
establishes  procedures  under  which  the 
FHWA  will  pay  the  States  for  costs 
inciured  for  railroad  work  necessary  on 
Federal-aid  highway  projects.  The  basic 
functioning  of  these  procedures  is  that 
the  railroads  incur  costs  which  are 
billed  to,  and  paid  by,  the  States.  The 
States  in  turn  then  present  these  costs  to 
the  FHWA  for  reimbursement  with 
Federal-aid  highway  funds.  The  existing 
regulation  contains  several  methods  by 
which  the  railroad  can  establish  its 
costs.  These  include  actual  costs  or 
average  costs  as  supported  by  the 
company's  records  or,  for  selected  items, 
the  use  of  previously  agreed  to  rates  as 
set  forth  in  the  regulation.  These  rates 
cover  such  items  as  labor  surcharges  for 
workmen’s  compensation  insurance, 
public  liability  and  property  damage 
instance,  and  railroad  employee  fringe 
benefits,  costs  for  use  of  company 
owned  equipment,  and  costs  for 
transporting  materials  to  the  project  site. 

The  Association  of  American 
Railroads  (AAR),  as  the  organization 
representing  the  railroad  industry, 
participated  with  the  FHWA  in 
establishing  several  of  these  fixed  rates. 
However,  the  AAR  has  informed  the 
FHWA  that  it  no  longer  wants  to 
continue  this  past  rate  establishing 
arrangement  with  the  FHWA. 
Additionally,  a  railroad  company  has 
advised  the  FHWA  that  the 
transportation  of  material  cost  rates  in 
the  ciirrent  regulation  are  out-dated  and 
far  below  the  railroad's  actual  current 
cost  levels. 

The  FHWA  agrees  that  certain  rates 
established  by  the  regulation  may  no 
longer  be  representative  of  actual 
industry  costs.  Since  the  FHWA  has 
little  current  available  information  on 
which  to  base  a  decision  on  appropriate 
reimbursement  rates  which  would  have 
nationwide  application  and  since  the 
AAR  does  not  want  to  continue  its  past 
rate  setting  arrangement,  the  FHWA 
proposes  to  amend  S§  140.906(b), 
140.910(a)  and  140.912  by  eliminating  the 
preset  reimbursement  rates  contained  in 
these  sections.  In  lieu  of  preset  national 
rates,  the  proposed  regulation  would 
V  allow  the  individual  States  to  continue 
to  use  rates  if  they  so  chose.  These  rates 
would  be  based  on  negotiation  between 
the  States  and  railroads  and  be  subject 
to  the  approval  of  the  FHWA.  The 
FHWA  plans  to  delegate  this  approval 
authority  to  its  field  offices.  The  results 
would  be  that  costs  to  ultimately  be 


claimed  against  Federal  funds  could 
continue  to  be  developed  based  on 
either  actual  expenses  or  on  pre¬ 
determined  rates;  however,  the  basic 
decisions  on  these  pre-determined  rates 
would  be  made  at  the  State  level.  In 
addition  to  allowing  the  States 
maximiun  flexibility,  this  method  should 
result  in  equitable  payment  for  railroad 
work  in  that  pre-determined  rates,  if 
used,  can  reflect  regional  and  railroad 
operational  differences  and  can  be 
routinely  re-negotiated  and  up-dated  at 
the  State  level. 

2.  Section  646.111(a)  of  the  current 
regulation  establishes  the  maximum 
amount  of  railroad  protective  insurance 
coverage  which  may  be  reimbursed  with 
Federal-aid  highway  funds.  In  1978  the 
FHWA  changed  the  insurance  coverge 
limits  found  in  §  646.111(a).  This  change 
resulted  in  establishing  a  new  combined 
limit  of  $2  million  per  occurrence  for 
bodily  injury,  death,  and  property 
damage  coverage.  Althou^  this  change 
raised  the  amount  of  coverage  per 
individual  occurrence,  a  previously 
included  statement  concerning  a  $1 
million  aggregate  amoimt  of  coverage 
which  applied  to  property  damage  alone 
(i.e.,  maximum  amount  of  claims  which 
would  be  covered  during  a  period  of 
time,  typically  one  year)  was  eliminated. 

During  1979  the  insurance  industry 
informed  the  FHWA  that  current 
insurance  industry  practice  was  to 
include  aggregate  limits  for  property 
damage  coverage.  The  insurance 
industry  was  reluctant  to  write  policies 
without  this  limit.  Several  railroads 
began  insisting  on  policies  without 
aggregates  and  it  was  reported  Federal- 
aid  highway  projects  were  being 
delayed  because  the  insurance  and 
railroad  companies  could  not  reach 
agreement  for  an  insurance  policy  for  a 
specific  project.  As  a  result,  FHWA 
Headquarters  held  meetings  jointly  with 
railroad  and  insurance  industry 
representatives.  A  compromise  position 
was  reached  which  allows  for  use  of  a 
$6  million  aggregate  limit  applied  to  the 
$2  million  per  occurrence  coverage  for 
bodily  injury,  death,  and  property 
damage.  It  is  now  proposed  to  amend 
S  646.111(a)  in  order  to  permanently 
incorporate  this  position  into  the 
regulation. 

3.  The  current  insurance  regulation, 

23,  CFR  646,  Subpart  A,  also  contains 
detailed  instructions  on  standards  and 
format  for  insurance  policies.  These 
requirements  are  burdensome  and  do 
not  fully  reflect  actual  insurance 
industry  practice  in  writing  policies.  It  is 
proposed  to  eliminate  these 
requirements  by  rescinding  §§  646.113 
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through  646.127  and  Appendix  A  from 
the  current  regulation. 

4.  The  current  regulation  dealing  with 
general  requirements  for  railroad¬ 
highway  projects  includes  a  provision  in 
§  646.216  which  establishes  a  ceiling  of 
$10,000  for  using  a  lump  sum  payment 
arrangement  for  reimbursement  for 
certain  types  of  railroad  work.  This 
ceiling  was  last  adjusted  in  1975  and 
now  needs  to  again  be  adjusted.  It  is 
proposed  to  raise  this  ceiling  to  $25,000. 

5.  Two  minor/ technical  changes  are 
proposed  to  the  current  railroad¬ 
highway  project  procedures  regulation, 

23  CFR  646,  Subpart  B.  Section 
.646.212(b)(1)  would  be  revised  to  change 
the  Federal  share  for  right-of-way  costs 
from  70  to  75  percent  This  reflects  a 
change  in  Federal  law.  Additionally, 

S  646.214(b)(1)  currently  includes  a 
reference  to  the  AAR  Bulletin  on 
Recommended  Practices  for  Railroad- 
Highway  Grade  Crossing  Warning 
Systems.  This  bulletin  was  superseded 
and  the  appropriate  material  included  in 
the  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways.  As  a 
consequence,  the  reference  to  the  AAR 
bulletin  can  be  eliminated. 

This  notice  of  proposed  rulemaking  is 
issued  under  the  authority  of  23  U.S.C. 
109(e),  120(d),  130,  315,  and  405,  Section 
203  of  the  Highway  Safety  Act  of  1973, 
as  amended,  and  the  delegation  of 
authority  by  the  Secretary  of 
Transportation  at  49  CFR  1.48(b). 

This  document  is  neither  a  major 
action  within  the  meaning  of  Executive 
Order  12291  nor  considered  significant 
within  the  meaning  of  the  current  DOT 
Regulatory  Policies  and  Procedures.  A 
draft  regulatory  evalution  is  available 
for  inspection  in  the  public  docket  and 
may  be  obtained  by  contacting  James  A. 
Carney  of  the  program  office  at  the 
address  specified  above.  The  FHWA 
has  also  determined  that  this  document 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  due  to  the  fact  that  the  proposed 
requirements  are  less  restrictive  than  ^ 
those  currently  in  efiect.  Also,  this 
document  does  not  contain  any 
reporting  or  recordkeeping  requirements 
which  would  be  a  burden  to  small 
entities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  provisions  of 
0MB  Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program) 


Issued  on:  September  3, 1981. 

L.  P.  Lamm, 

Executive  Director,  Federal  Highway 
Administration' 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  Part  140, 
Subpart  I,  and  Part  646,  Subparts  A  and 
B,  to  Chapter  1  of  Title  23,  Code  of 
Federal  Regulations,  as  set  forth  below. 

PAFTT  140— REIMBURSEMENT 

Subpart  I— Reimbursement  fbr 
Railroad  Work 

1.  Paragraph  (b)  of  §  140.906  is  revised 
to  read  as  follows: 

§  140.906  Labor  costs. 
***** 

(b)  Labor  Surcharges.  (1)  Labor 
surcharges  include  worker 
compensation  insurance,  public  liability 
and  property  damage  insurance,  and 
such  fringe  benefits  as  the  company  has 
established  for  the  benefit  of  its 
employees.  The  cost  of  labor  surcharges 
will  be  reimbursed  at  actual  cost  to  the 
company  or  a  company  mav,  at  its 
option,  use  an  additive  rate  or  other 
similar  technique  in  lieu  of  actual  costs 
provided  that  (i)  the  rate  is  based  on 
historical  cost  data  of  the  company,  (ii) 
such  ratqis  representative  of  actual 
costs  inciured,  (iii)  the  rate  is  adjusted 
at  least  annually  taking  into 
consideration  loiown  anticipated 
changes  and  correcting  for  any  over  or 
under  applied  costs  for  the  preceding 
period,  and  (iv)  the  rate  is  approved  by 
the  SHA  and  the  FHWA. 

(2)  Where  the  company  is  a  self- 
insurer  there  may  be  reimbursement  at 
experience  rates  properly  developed 
from  actual  costs,  not  to  exceed  the 
rates  of  a  regular  insurance  company  for 
the  class  of  employment  covered. 

2.  Paragraph  (a)  of  S  140.910  is  revised 
to  read  as  follows: 

§  140.910  Equipment 

(a)  Company  owned  equipment.  Cost 
of  company-owned  equipment  may  be' 
reimbursed  for  the  average  or  actual 
cost  of  operation,  light  emd  running 
repairs,  and  depreciation,  or  at  industry 
rates  representative  of  actual  costs  as 
agreed  to  by  the  railroad,  the  SHA,and 
the  FHWA.  Reimbursement  for 
company-owned  vehicles  may  be  made 
at  average  or  actual  costs  or  at  rates  of 
recorded  use  per  mile  which  are 
representative  of  actual  costs  and  are 
agreed  to  by  the  company,  SHA,  and 
FHWA. 

***** 

3.  Paragraph  (b)  of  §  140.912  is  revised 
to  read  as  follows: 


S  140.912  Transportation. 

***** 

(b)  Materials,  supplies,  and 
equipment  The  most  economical 
movement  of  materials,  supplies  and 
equipment  to  the  project  and  necessary 
return  to  storage,  including  the 
associated  costs  of  loading  and 
unloading  equipmenL  is  reimbursable. 
Transportation  by  a  railroad  company 
over  its  own  lines  in  a  revenue  train  is 
reimbursable  at  rates  which  the 
company  charges  its  customers  for 
similar  shipments  provided  the  rate 
structure  is  documented  and  available 
to  the  public  and  the  rates  are  agreed  to 
by  the  company.  SHA.  and  FHWA.  No 
charge  will  be  made  for  transportation 
by  work  train  other  than  the  operating 
expenses  of  the  worit  train.  When  it  is 
more  practicable  or  more  economical  to 
move  equipment  on  its  own  wheels, 
reimbursement  may  be  made  at  average 
or  actual  costs  or  at  rates  which  are 
representative  of  actual  costs  and  are 
agreed  to  by  the  railroad.  SHA,  and 
FHWA. 

Appendix  A  [Removed] 

4.  Appendix  A  of  Part  140,  Subpart  I. 
Rates  for  Labor  Surcharges,  is  removed 

PART  646— RAILROADS 

Subpart  A— RaHroaiHligtiway 
Insurance  Protection 

5.  Paragraph  (a)  of  §  646.111  is  revised 
to  read  as  follows: 

$646,111  Amount  of  coverage. 

(a)  The  maximuih  dollar  amounts  of 
coverage  to  be  reimbursed  from  Federal 
funds  with  respect  to  bodily  injury, 
death  and  property  damage  is  limited  to 
a  combined  amount  of  $2  million  per 
occurrence  with  an  aggregate  of  ^ 
miUion  for  the  term  of  the  policy  except 
as  provided  in  paragraph  (b)  of  this 
section. 


§§  646.113, 646.115, 646.117, 646.119, 
646.121, 646.123, 646.125,  and  646.127 
[Removed] 

&  Sections  646.113, 646.115, 646.117, 
646.119, 646.121, 646.123, 64ai25.  and 
646.127  are  removed. 

Appendix  A  [Removed] 

7.  Appendix  A  of  Part  646,  Standard 
Provisions  for  General  Liability  Policies, 
is  removed. 

$646,107  [Amended] 

8.  In  $  646.107  the  reference  to 

“§  $  646.109  through  646.127*'  is  revised 
to  read  “$$  646.109  through  646.111**. 
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Subpart  B— Railroad-Highway  Projects 

§646.212  [Amended] 

9.  In  paragraph  (b](l]  of  §  646.212  the 
phrase  “70  percent”  is  revised  to  read 
“75  percent.” 

10.  Paragraph  (b)(1)  of  §  646.214  is 
revised  to  read  as  follows: 

§646.214  Design. 

♦  *  *  ♦  ♦  ,, 

(b)  Grade  crossing  improvements.  (1) 
All  traffic  control  devices  proposed  shall 
comply  with  the  latest  edition  of  the 
Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways. 
***** 

§646.216  [Amended] 

11.  In  Paragraph  (d)(3)(ii)  of  §  646.216 
the  “$10,000”  figure  is  revised  to  read 
“$25,000.” 

|FR  Doc.  81-26554  Filed  9-11-81:  8:45  am] 
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242 . 

. 43955 

251 . . 

. 43826 

9  CFR 

331 . 43827,  43956,  44417 

381 . . 

. . . 43827 

Proposed  Rules: 
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. 45616 
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. 45151 

590 . 

. 44696 

11  CFR 

Proposed  Rules: 

114 . 

. 44964 

12  CFR 

217 . 

. 44420 
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. 45593 
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. 45120 

561 . 
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. 45330 

1204 . 

. 45121 

Proposed  Rules 

701 . 

. 45365 

7?0 . 
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. 44735 
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95 . . 

. 44748 
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135 . 45256 
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15CFR 

379 . 43961 

399 . 43961 

Proposed  Rules: 

Ch.  Ill . 43842 

935  . 44764 

936  .  44764 

16  CFR 

13 .  43830,  43962 

Proposed  Rules: 

Ch.  II . 45621 

13 . 44765 

1205 . 44992 

17  CFR 

240 .  43962 

Proposed  Rules: 

201 . 44194 

230 .  44194 

240 . 44194,  44775 

18  CFR 

270  . 45599 

281  . 45127 
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Proposed  Rules: 

2 . 45624 

35 .  45624 

154 .  44777 

271  . 43843-43847,  45155 

711 . 45368 

713  .  45368 

714  .  45368 

716 .  45368 

19  CFR 

18 .  45600 

112 . 45600 

Proposed  Rules: 

24 . 44195 

101 . 45625 

111 . 44195 

141 . 44195 

151 . 45128 

162 .  45626 

20  CFR 

404 .  43963 

675  .  44730 
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680 .  44730 

Proposed  Rules: 
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218 .  43998 
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. 44189 
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285 .  44985,  45353 
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14 . 43857 
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..44190,  44450 

1100 . 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish 
all  documents  on  two  assigned  days  of  the  weeK 
(Monday /Thursday  or  Tuesday/Friday).  ' 

This  is  a  voluntary  program.  (See  OFR 

NOTICE  41  FR  32914,  August  6, 1976.) 

Monday 

Tuesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASC» 

DOT/(X)AST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSIS** 

DOT/FAA 

USDA/FSIS** 

DOT/FHWA 

USDA/FSQS** 

• 

DOT/FHWA 

USDA/FSQS** 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/MA* 

MSPB/OPM 

DOT/MA* 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publi-  Comments  should  be  submitted  to  the  Day- 
cation  on  a  day  that  will  be  a  Federal  of-the-Week  Program  Coordinator,  Office 

holiday  will  be  published  the  next  work  day  of  the  Federal  Register,  National  Archives 
following  the  holiday.  Comments  on  this  and  Records  Service,  General  Services 
program  are  still  invited.  Administration,  Washington,  D.C.  20408. 

•Note:  The  Maritime  Administra¬ 
tion  will  begin  Mon./Thurs.  publi¬ 
cation  as  of  Oct.  1, 1981. 

••Note:  As  of  September  14, 
1981,  documents  received  from 

Food  Safety  and  Inspection  Serv¬ 
ice  (formerty  Food  Safety  and 

Quality  Service)  will  no  longer  be 
assigned  to  the  Tues./Fri. 
publication  schedule. 

REMINDERS 

List  of  Public  Laws  \ 

Note:  No  public  bills  which  have  become  law  were  received  by  the  ^ 

Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  August  28, 1981 
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